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Abstract 
This paper is an early attempt at examining the concept of directors’ duties with the aim to identify, to list and to analyse the laws 
which are incoherent or may suffer from practical problems due to inadequacies, or conceptual problems to the law. Such 
positions may be determined through case law studies, by commentators, experts and practitioners on the subject. The findings 
are useful in order to provide a list of inconsistencies between the teachings of the subject with problems in practices, for 
example by identifying why the good virtues as stipulated in theory may not be practical. The results obtained will be analysed 
and employed for teaching and learning practices in the form of mock trials, client counselling, mock board meetings, or topics 
for assignments, presentations, quizzes & tests etc. A more practical approach to the teaching of the concept of directors’ duties 
specifically and the company law subject generally may be developed accordingly. 
Keywords: Directors’ duties; company law theory; company law practice; teaching approach; 
1. Introduction 
The original proposal of this project (with the reference no. UKM-PTS-024-2010) aims to incorporate practical 
and relevant  inputs not  only from the theoretical framework but also to integrate feedback and responses from the 
industry into the teaching  and learning  process of corporate law. The topic of directors’ duties is selected because it 
is among the most important topic  in corporate law. The objective of the research is the formulation of a teaching 
module which will be developed and applied by corporate law teachers at the faculty of law, and may be applicable 
for those which offer corporate law courses such as the faculty of economics, Graduate School of Business(GSB) 
UKM and generally the law schools in Malaysia. It  will also enhance and integrate methodologies of problem-based 
learning (PBL) which are very  relevant to achieve the program and course objective. The objective and aim is 
highly achievable as the faculty has already established  colloborations with  the relevant regulatory agencies and 
professional  bodies including Companies Commission of Malaysia (CCM), Malaysian Institute of Chartered 
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Secretaries (MAICSA), Securities Commission (SC), Practitioners (Azmi & Co), directors from various 
backgrounds etc. 
2. Directors’ duties: Problems identified 
Imposing duties on directors through law mechanism is an effective means of monitoring directors while they are 
managing their companies. Mainly, there are two types of duties: fiduciary duty and the duty  of care and skills. 
Breaches of each duty however carry different consequences in terms of liabilities or punishments. Fiduciary duty 
requires stricter observance by directors with almost zero tolerance; whilst, duty of skill and care,  to a certain 
extent, may allow directors some flexibilities in its performance. Unfortunately, the boundary of each duty is not 
necessarily clear in a given situation.  
Instances where the scope of directors’ duties are not clear:- 
 
-  during a finacial hardship, a high degree of care may be expected of a director so not to allow the company 
to continue trading at the expense of the creditors’ interests. Failure of which may cause the director be 
charged putting himself in a conflict of interests situation. 
 
There are already a range of literature which highlight the problem in Malaysia. The only provision is concerning 
fraudulent trading prohibition. The provision is not practical as it requires a higher burden of proof both in a 
criminal or even in a civil action. As a result, if a company continue trading at times when its insolvency is at issue, 
the only action available is by proving that the directors have intent to defraud creditors. This is apparent when there 
is a transfer of asset or any similar act of misfeasance. For cases where directors simply choose not to stop trading, 
in the absence of intent to defraud, no action is possible against directors. The argument may be put forward by the 
complainant claiming that the directors in so doing putting his interests to continuously be paid fee which may 
constitute a fraud. Nonetheless, the proof of beyond reasonable doubt may be undermined by the argument that 
directors have a reasonable belief that a turnaround is possible. (Hasani, 2006)  
Insolvent trading is not included in any proposal for reform by the Corporate Law Reform Committees (CLRC). 
As such, while directors may free to steer their companies without any strict prohibition in place, creditors’ interests 
are arguably not well protected in this regard. The position by no means pro-directors because they are enjoying the 
benefit of non-clarity of the law. Directors are left with their discretion as yet without any clear law to be put in 
place. In the long run, there might be a growing perception that the law does not treat the related stakeholders fairly. 
 
- Conflict of interests situation may present even though the director claims that his act is for proper purpose.  
 
Duty to act for proper purpose may present another problem to directors. A director might be acting honestly in 
what he considers to be the company’s interests and yet still be in breach of his fiduciary duty. The law requires that 
directors exercise their powers for the proper purposes as conferred on the directors. However, the exercise of 
directorial powers in what they believe for a proper purpose but acted out of a misguided sense in the company’s 
interests may also amount as a breach of duty.  See Howard Smith Ltd v Ampol Petroleum Ltd [1974] AC 821 (Privy 
Council on appeal from New South Wales); Whitehouse v Carlton Hotel Pty Ltd (1987) 11 ACLR 715 (High Court 
of Australia). 
Case law guidance as introduced by courts on this issue is quite  unclear. The scope of purpose of a power is left 
for the court to determine.  The aim of the exercise is to define ‘as best can be done in the light of modern 
conditions, the, or some, limits within which [the power] may be exercised’ as per Lord Wilberforce in Ampol case. 
Only then the court may ‘examine [whether] the substantial purpose was proper or not’. In considering this 
‘substantial purpose’, credit may be given to the bona fide opinion of the directors. As usual, the court will not 
interfere with their judgment in matters of management. The court’s duty is to decide on which side of the line 
between proper use and abuse the case falls. The summary of the trend from cases suggests that, if there are two or 
more competing purposes underlying the exercise of a power, a breach of duty may be held if the impermissible 
purpose was causative in the sense that but for its presence the power would not have been exercised. Clearly, this 
development may pose a more critical problem in practice. 
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- Any lack of due diligence may cause the directors’ loyalty be put in question, for example in relation to 
fulfilling required formality of a disclosure.  
 
Directors’ fiuciary duty include a duty to avoid conflict of interests. S 131 further put a statutory reinforcement of 
the disclosure requirement for director-interested contracts. S 131 (1) requires a director to declare the nature of his 
interests if he is ‘in any way, whether directly or indirectly, interested in a transaction or proposed transaction with 
the company’.  
Disclosure must be made to the board of directors.  The problem may arise the extent to which such a disclosure 
may be executed. In Woolworths Ltd v Kelly, (1991) 4 ACSR 431 (CoA, NSW) the Court decided that no disclosure 
was necessary where the nature of the interest was known to the other directors. This however, is a result of an 
equity principle. Unfortunately, in practice, formality of such a disclosure may be required and given priority. The 
fact is, failure to disclose an interest in contract is a ground on which the office of the offending director might 
become vacant under the articles of association. (see art 72(1) of Table A). This might give an excuse of a rival 
director within the board to topple the alleged non-disclosure of a particular director. 
 
- Some provisions specifically target at directors for liability even though the offence may be arguably a case 
for corporate responsibility. Directors should be made blameworthy only to the extent of their failure to 
give adequate attention to the company’s affairs that led to the commission of offence by the company. But 
they are not supposed to be individually liable for the whole punishment. 
 
It must be highlighted first that in Malaysia a concept of corporate liabilities generally are not well laid down in 
the legislation, or case law. Worst, many of the application still suffers from lack of update or laws applied are 
already obsolete compared to many parts of the common law jurisdictions.  The concept of corporate liability in 
civil action may be based on the lifting of corporate veil concept. In Malaysia, this concept may be excessively 
applied. However, the same is in the opposite contrast when it applies to corporate criminal liability. (Hasani, 
2008a).  
The concept of corporate criminal liability, in relation to directors’ duties, may be significant for the following 
combination of reasons. First; directors are not supposed to be liable for corporate responsibility cases. Secondly; 
directors’ duties are not adequate to cover many non-compliance cases, and thirdly; many of the supporting laws are 
either not up-to-date or suffers from conceptual or practical problems.  
Further, internal control mechanism may be needed to check the whole system from any irregularities or 
inconsistencies occur within a company. Risks associated with the business of a company are managed and 
controlled through a range of laws governing directors’ duties. Audit process may further compel the directors to be 
more vigilance while running their company. Internal control is a corporate governance tool to strengthen audit 
process in a company. Directors may find themselves in a safer and fairer system without relying too much on their 
discretion to act diligently. However, internal control is, under company law of Malaysia, is conventionally limited 
to matters pertaining to finance. The company is required to put in place a monitoring mechanism to control the 
company’s cash flow. Beyond that, internal control is extendable to monitoring other risks including reputation, 
legal, environment and safety and health.  Internal control should be executed to achieve best practice in corporate 
governance, in tandem with the development relating to directors’ duties and imposing corporate criminal liabilities.  
Any breach of where a director fail to put in place a system of internal control may attract enforcement through a 
failure to make reporting in accordance with the rules under paragraph 15.26 and 15.27 of the Listing Requirements. 
(a.k.a the comply or explain rule) The directors cannot be charged directly for any failure on their part in ensuring 
that internal control is executed within the company, and only applicable to the listed companies. (Hasani & 
Naaishah, 2010). 
Whilst directors’ duty of fiduciary gives no room for subjectivity, the execution of directors’ duty of care 
nonetheless allow directors to exercise according to its both subjective and objective perimeters. Alongside, 
directors’ business judgment is recognised  under s 132 (1B) of the Companies Act to serve as a defence for 
directors who believe that they are acting in good faith based on the sufficient information for the furtherance of the 
company’s interests.  
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The problem in the application of this rule is not yet tested in Malaysian cases. The higher standard of care 
expected from a director may however cause directors to be more vigilant and become too cautious at the expense of 
avoiding any risks which are essntial to business survival. (Hasani, 2008b)  
 
- As usual, any non-clarity may give rise to conceptual problems to the law and hence, practical problems. 
Similarly, any lack of adherence to procedural requirement may be treated as an irregularity. However, 
most of the time, it becomes the  basis for cases to be struck out at the possible expense of justice. 
 
The above highlights that there are still some conceptual problems surronding the application of the directors’ 
duties provisions under the Companies Act 1965. The main causes of the problems may be attributable to that many 
of the supporting laws cannot sufficently address the directors duties either due to lack of reform on certain areas, or 
there are still uncertainties surounding the application of the law. The first may be seen from the laws relating to 
insolvent trading, corporate criminal liability and internal control. Whilst the second issue may be seen from the 
non-objectivity on the meaning and the application of laws relating to proper purpose rule, certain procedural 
requirements eg relating to disclosure, meaning of CSR or corporate governance etc. 
This study is intended to highlight each of these problems with the purpose to make clear to the students as a 
preparation for them as lawyers to be about the nature and extent of the complication of the issues in practice. This 
study is also intended to clarify the students that not each of the values expected of a director would be governed by 
hard laws. The corporate governance aspects as well as the growing awareness of corporate social responsibility are 
the examples of such values. The directors are expected to integrate all these values, not only for the purpose of 
evading liabilities, but  to become good corporate citizens who serve for the best interests of the society. At the same 
time, similar values may be inculcated in the teaching and learning activities, as part of the generic skills that 
students need to acquire. Namely the module will also  as far  as possible attempt to incorporate the various skill in 
SPKG (Sistem Penilaian Kompetensi generik)  such as among others  ethical values, entrepreneurial skill and social 
repsonsibility. The above explanation of the problems may be summarised in the following table 1:- 
 
Table 1. Conceptual and practical problems in theory & practice of the concept of directors’ duties summarised 
 
Type Sub Topics Comments 
 
A. Conceptual The Insolvent Trading Prohibition Lack of law. Reform is needed 
 The Internal Control System 
 
Scope is undefined.  Depending on soft law 
for enforcement 
 Corporate Criminal Liability 
 
Concept is ill-defined. Case law insufficient. 
Directors are the easier target 
 Corporate Social Responsibility Concept is too wide in scope 
B. Practical Disclosure Requirement under s. 
131 
 
Procedural requirement could be 
cumbersome. 
 The Proper Purpose Rule 
 
Lack of objectivity where intepretation 
depends on arguments in courts 
 The Business Judgment Rule 
 
The extent of application is not yet defined by 
case law. 
 Corporate Governance Principles Depending too much on the soft law 
instruments 
 
Based on the foregoing discussion, the following objectives may well be achieved for the purpose of this project, 
namely, 
 
a. To develop a teaching and learning module that reflects practical problems associated with the topic of 
directors’ duties. 
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b. To enlist with more clarity specific areas of laws on directors duties which are still subject to conceptual 
and practical problems; 
c. To strategise the most effective method of enlightening students with the reality of the problems in 
practice; 
d. To identify approaches of inculcating students with values of corporate governance , entrepreneurial skills 
and corporate social responsibility in the teaching and learning activities. 
3. Research Methodology 
The above findings generally represent the problems as stated in the literature review on the subject. The next 
step of the study will therefore embark on the following strategies: 
 
- To further identify issues or problems 
Interviews with regulators, directors and practitioners will be conducted for the purpose of identifying 
practical problems they face in enforcing or observing laws relating to directors’ duties. For directors, a 
random selection will be made to various directors from public companies, private companies, private 
exempt companies, philanthropic companies etc. The questions will revolve around assessing the extent to 
which the theoretical framework of directors’ duties, including aspects of corporate governance and 
corporate social responsibility, are consistent with the practices. 
 
It may be noted at this stage that many directors have no formal training to become directors, therefore the 
average directors, in terms of their knowledge and awareness about the significance of the concept of 
directors’ duties generally may be minimal. A brief survey may be needed to substantiate this claim. 
 
Practical problems also include, first, whether there are true applications of law, or the judgments merely 
revolve around procedural matters. Secondly; whether the arguments are up-to-date and reflecting the latest 
development of the law? Thirdly; what are the purposes the provisions are pleaded, whether for properly 
made or may be subject to abuses? And fourthly; are there any other problems which may hinder the 
application of the section such as relating to costs, timeframe etc? 
 
- To assess the law relating to directors’ duties and the interconnection with the reforms of minority 
shareholders’ protection and considers the ideological influences that have been bought to bear on the area 
of law. Within such context various issues will be identified as to evaluate whether pragmatic issues 
governing shareholders’ protection will serve as part of limitation and restrictions in the quest for effective 
enforcement on directors’ duties. 
 
- To identify suitable approaches in teaching 
The results will be sorted out as data for strategizing various methods which incorporate them in the 
teaching and learning activities, example through mock trials, client counseling, mock board meetings, or 
topics for assignments, presentations, quizzes & tests etc. Students’ feedback will be obtained in order to 
test the adequacy and the appropriateness of each method introduced by the end of the semester. 
 
- To identify type of reform possible (legislative or otherwise) 
Students as lawyers or practitioners to be must acknowledge that a good theory may be fully applied into 
practice. However, there are problems where the law in place suffers from many conceptual problems 
either due to lack of coherence in the principle as developed by case law; or simply the law is inadequate. 
Legislative reform or similar pronouncement such as through soft law approach in the form of guidance or 
best practices may be put forward by those in authority. For the purpose of this research project, this effort 
may be materialized only with collaborative research undertaken by the researchers of this project or other 
researchers whose works this project will take cognizance of. 
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4. Limitations 
This research, as indicated above, is at its initial stage and many of the developments are still in the early process. 
The purpose is to attempt at analysing to what extent the teaching of corporate law at UKM, particularly concerning 
directors’ duty,  incorporate the real developments by identifying key issues of conflicts and suggesting possible 
tools to reflect the reality.  A teaching module may be developed at the end of the project. At this stage, a series of 
questionnaire is and will be distributed to different target groups of directors, practitioners and students to test 
whether theory and practice meet. The answers to the questionnaires are judged by evaluating the gaps between the 
preferred answers suggested by the literature and case law to be compared with the actual answers given by the 
respondents. The results obtained will be analysed and employed for teaching purposes in the form of mock trials, 
client counselling, mock board meetings, or topics for assignments, presentations, quizzes & tests etc. More 
emphasis will be given to the areas with the higher degree of variance or inconsistencies between theory and 
practice. 
5. Conclusion 
One of  the possible outcome of the strategic  research is the formulation of  a teaching module  for company  
and business law teachers  which would ideally  integrate  components of theoretical aspects of company law but 
also  the practical and ethical aspects of the subject. An effective teaching module should not only provide an 
overview of theories and underlying principles but also the contextual dynamics of the subject presented in a simple 
presentation to be adopted by the user. 
The teaching should not only be practically relevant to the students, but most importantly able to inculcate the 
moral virtues and best practices, which however, might be in conflict to each other. Students as practitioners to be 
may become part of the ambassadors to educate the practical world the need of changes and reform in certain areas 
of laws. 
In order to teach company law subject that reflect the needs of the real participants yet normative enough to fulfil 
some of its underpinning philosophy, one needs to integrate knowledge across different legal areas including 
corporate and commercial law, client-focused research, policy analysis and critique, and legal communication skills. 
Key areas of conflicts between theory and practices in corporate law can therefore be identified. This study also, 
based on the data gathered, will analyse to what extent incorporating practical elements are possible for the purpose 
of teaching corporate law subject.  
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